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STATUTES 


18 U.S.C. §3653 . 


STATEMENT OF CASE 


Preliminary Statement 


Appellant, Robert L. Companion, appeals the order 
of the United States District Court, the Honorable James 
S. Holden, Chief Judge for the District of Vermont, pre- 
siding. Judge Hold_n's order, entered on May 12, 1976, 
and followed by an opinion entered on May 13, 1976, 
denied appellant's motion to dismiss the Government's 
petition for revocation of probation. Further, Judge 
Holden ordered thit appellant's probation be revoked and 


that he be committed to the custody of the Attorney General 


of the United States for the period of one year. 


STATEMENT OF ISSUES 


DID THE DISTRICT COURT ABUSE ITS DISCRETION 
WHEN IT REVOKED APPELLANT'S PROBATION AFTER 

A FULL HEARING WHERE APPEi...ANT WAS REPRESENTED 
BY A COMPETENT COUNSEL A’'D WHERE APPELLANT 
ADMITTED VIOLATIONS OF THE CONDITIONS OF HIS 
PROBATION .. . 


IS A THREE MONTE DELAY BETWEEN THE TIME APPEL- 
LANT WAS ARRESTED AND WHEN HE WAS BROUGHT BEFORE 
A JUDICIAL OFFICER PER SE UNREASONABLE WHEN SAID 
DELAY WAS CAUSED BY: 1. THE EXCESSIVE DISTANCE 
THAT APPELLANT TRAVELED FROM THE DISTRICT IN 
VIOLATION OF THE CONDITION OF HIS PROBATION; 

2. NEGOTIATIONS FOR A TRANSFER IN PROBATION 
JURISDICTION; 3. MANPOWER SHORTAGES IN THE 
UNITED STATES MARSHAL'S OFFICE 


WAS APPELLANT PREJUDICED BY ANY ALLEGED DELAY 
WHEN HE HAS MADE NO SHOWING THAT HE WAS PRECLUDED 
FROM EFFECTIVELY CONTESTING THE CHARGES AGAINST 
HIM, PRESENTING EVIDENCE OF MITIGATING CIRCUM- 
STANCES OR FROM PRESENTING WITNESSES IN HIS FAVOR 


STATEMENT OF FACTS 


On April 18, 1975, an indictment was filed in 
che United States District Court for the District of 


Vermont charging appellant with violating 18 U.S.C. §2314 


(DA-16). On the same day appellant pleaded nolo contendere 


to one count of the indictment. (DA-16). On May 30, 1976, 
Chief Judge James S. Holden suspended imposition of sen- 
tence and placed appellant on probation for two years 
pursuant to 18 U.S.C. §3651l. (DA-17). On December 12, 

1975 Judge Holden issued a warrant for appellant's arrest 
for a violation of the conditions of his probation. (DA-13). 
On January 30, 1976, appellant was arrested near Tuscon, 
Arizona. (Tr. (1)-13). On February 13, 1976, after the 
United States District Court for the District of Arizona 
declined to accept jurisdiction over appellant (Tr. (2)-3,4), 
appellant was assigned to the Prisoner Coordination Section 


for transportation to the District of Vermont. (Tr. (2)-4). 


DA refers to Appellant's Appendix; Tr.(1) refers to 
the official court transcript of the May 3, 1976 
hearing; Tr.(2) refers to the official transcript of 
the May 12, 1976 hearing. 


Due to the excessi.e distance from Arizona to Vermont 
and to a manpower shortage in the United States Marshal's 
Office, (Tr.(2)-2, 3), there was some delay between the 
time appellant left Arizona and arrived in Vermont. 
Appellant was brought before the District Court on May 3, 
1976, for a hearing on the violations of the terms of his 
probation. 

At that hearing Donald D. Allard testified that 
he had been appellant's probation officer since May 30, 
1975 when appellant was first placed on probation (Tr. (1)-4); 
that pursuant to the conditions of probation appellant (1) 
was prohibited from leaving the District of Vermont without 
permission (Tr. (1)-3), (2) was required to notify his 
probation officer of any change of residence (Tr. (1)-3) and 
(3) was to report to the probation officer as di 


Officer Allard also testified that he never gave appellant 


permission to leave the area of his probation (Tr. (1)-5); 


that appellant never notified him of a change of residence 
(Tr. (1)-5, 6); and that appellant failed to submit monthly 
reports (Tr.(1)-6, 7). 

Appellant himself testified and admitted that he had 


violated the conditions of his probation (Tr.(1)-17, 18, 21} 


Judge Holden found that the Government had sus- 
tained its burden of proof that appellant had violated 
his probation and adjourned the hearing. (Tr. (1) -28). 


On May 12, 1976, the Court formally revoked appellant's 


probation and imposed a sentence of one year in the custody 


of the Attorney General with credit for time in custody 


since January 30, 1976 (Tr.(2)-11, 15). 


ARGUMENT 


POINT I 


THE DISTRICT COURT DID NOT ABUSE (tTS 
DISCRETION WHEN IT REVOKED APPELLANT'S 
PROBATION. 


The standard of review on appeal for probation 
revocation matters is whether the district court judge 


abused his discretion. Burns v. United States, 287 U.S. 


216, 53 S. Ct. 154 (1932); United States v. Nagelberg, 
413 F.2d 708, 719 (2d Cir. 1969); United States v. 


Markovich, 348 F.2d 238, 241 (2d Cir. 1965). Moreover 
has been held that: 
1. The degree of proof necessary for probation 
revocation is less than that required to sustain 
a criminal conviction. The district judge need 
only be reasonably satisfied that the terms of 
the probation have been violated, and the sole 
question on review is whether he abused his 
discretion in revoking probation. 
United States v. D'Amato, 429 F.2d 1284, 1286 (3d Cir. 1970). 
There has been no abuse of discretion in the instant 
case. After two hearings where appellant was present and 
represented by competent counsel, Judge Holden found that 
appellant had violated the conditions of his probation by 


leaving the judicial district of the court having jurisdiction 


over him, failing to notify the probation officer of this 


district of his change in residence, and by failing to 


submit written monthly reports pursuant to the terms 
of his probation. Since appellant clearly admitted all of 
the aforementioned violations (Tr.(1)-17, 18), there can 


be no question of abuse of discretion in this case. 


A THREE-MONTH DELAY BEFORE BRINGING 
APPELLANT BEFORE A JUDICIAL OFFICER DI! 
NOT VIOLATE 18 U.S.C. §3653 OR GAGNON V. 
SCARPELLI. oe i: 


On January 30, 1976, appellant was arrested near 


Tucson, Arizona for violation of probation. (Tr. (1)-13). 


Appellant argues that since his probation revocation hearing 


did not take place until May 3, 1976, the Government 
violated 18 U.S.C. §3653. 
Section 3653 provides in pertinent part: 
As speedily as possible after arrest the 
probationer shall be taken before the court 


for the district having jurisdiction over him. 
(Emphasis added). 


The statute does not define the terms "as speedily 

possible. However, there is no evidence that the trans- 
portation of the defendant from Arizona to Vermont was not 
as speedy as possible As the record indicates, approximate 
seventeen days of the aforementioned delay was caused by 
negotiations for a transfer in probation jurisdiction. 
(Tr.(2)-3). Subsequent delays, it appears, were caused by 
inconvenience factors and manpower shortages of the 


States Marshal's Office. Further, as Judge 


Holden states in the opinion below: "[S]Jome of the delay 


ittributable t 

probationer traveled 
of the conditions of his 

While the Government does : condone the length of 
time involved in this case, the delay did not amount to 
an unconstitutional deprivation of rights. Initially, it 
should be noted that: 

- {T]he revocation of parole is not part 
of a criminal prosecution and thus the full 


panoply of rights due a defendant in such a 
proceeding does not apply to parole revocations. 


fT 


- « -{D]ue process is flexible and calls for 
such procedural protections as the particular 
Situation demands. 


Morrissey v. Brewer, 408 U.S. 471, 480, 481 (1972). 
Clearly, tne Supreme Court in Morris.ey envisioned that 
flexible time limits were essential, especially where, as 
in the instant case, the probationer ". . .is arrested at 
a place distant from the state institution, to which he 
may be returned before the final decision is made concern- 
ing revocation." Morrissey v. Brewer, supra at 485. 

Since the probation revocation hearing is to be held 

. -while the information is fresh and sources are available," 


Morrissey v. Brewer, supra at 485, the place of such a hearing 


is usually the place of the violation. See Gagnon v. Scarpelli, 
oe . 


between the probationer and perolee (Brief for Appellant at 13-14, 
United States v. Companion, Docket No. /6-1257 (D.Vt., May 13, 

1976) (hereinafter cited as Brief for Appellant), the Supreme Court 
in Gagnon v. Scarpelli, 411 U.S. 778, 782 n.3, (1973), held that 
revocation of probation where sentence has been imposed previously 
is constitutionally indistinguishable from the revocation of parole. 


=-9- 


-1on occ 
“mont. 


template that Vermont, locus of » violation, 


information and of adverse witnesses >» the place 
the parole revocation hearing. 
Notwithstanding the import of Morri 


appellant aim a three-month delay be*+ween 


of arrest and he revocation hearing is 2 se unreasonable. 
The Morrissey Court, however, iewed a lapse of two 


as not unreasonable. Morrissey 


v. Brewer, supra at 


Moreover, other courts have held that a three-month 
delay would be tolerated in parole revocation cases.~ 


=>re has been no showing that the delay in the instant 


was purposeful or oppressive, 4 the Government would urge 
Lt 


this Court to find that said le did not amount to an 


unconstitutional deprivatior - appellant's ri 


See United States ex rel. Hahn v. Revis, 520 F.d 632 
638 n.5, (?th Cir. 1975); United States 
Penitentiary, 395 F.Supp. (M.D.Pa. 1975) (4 


‘ 


months not unreasonable where defendant admitted parole 
violation). 


See United States v. Ewell, 383 U.S. 116 (1966). 


BEEN PREJUDICEI 


arguendo, that a three-month delay between 


ypellant was arrested 1 Arizona and when he firs 


appeared before judic : al in t was unreasonable, 


is not entitled to relief unless he was actually 


prejudiced by said delay. United States ex rel. Buono v. 


Kenton, 287 i 534 id Cir 1961); Robb v. Norton, 


v. Lnited States, 


f 


(D.Conn 972). Furthermore, whatever 
been the lawfulness of appellant's custody before 
revocation hearing, "[T]he clear law of the [Second] 
hearing renders [his] stody lawful." 
v. Blassingame, § . : 3 2 C 1974) (citing 
supra). 
ippellant argues that the Government's 
closed the possibility that he would receive a sentenc 


less than three months and that this constitutes 


Brief for Annellant at 


It should be noted that the District Court in fact 
sentenced appellant for a period of one year (less 
time served). This event, in and of itself, moots 
appellants’ claim of what a court might have done. 


However, appellant misconceives what federal courts mean 

by prejudice due to delay; obviously every probationer 
would automatically be prejudiced if time alone were the 
determinative factor in probation hearings which have been 
delayed. Prejudice in this context refers to appellant's 
ability to contest the charge that he violated the terms 

of his probation, to present evidence of mitigating circum- 
stances, Robb v. Norton, supra at 858, or to present witnesses 
in his favor. United States ex rel. Boulet v. Kenton, Zi 
F.Supp. 977, 978 (D.Conn. 1967). Appellant does not claim 
tht his ability to contest the charges against him has been 
prejudiced. Nor does he claim th.t witnesses are less 
available now as prior to the perici of delay. Appellant's 


argument showing mitigating circumstances --- that he 


violated his parole to seek treatment for alcoholism (Brief 


for Appellant at 2, 12) --- is not prejudiced in the least 
by the three-month delay. Clearly, appellant has made no 
judicially cognizable showing of prejudice which would 


warrant a reversal of the District Court's decision. 


CONCLUSION 


The decision of the District Court should be 


affirmed. 


Respectfully submitted, 


GEORGE W.F. COOK 

United States Attorney for the 
District of Vermont, Attorney 
for the United States of America 


JEROME J. NIEDERMEIER 
Assistant United States Attorney 
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